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(1) 

SUPPLANTING THE LAW AND LOCAL 
EDUCATION AUTHORITY THROUGH 

REGULATORY FIAT 

Wednesday, September 21, 2016 
U.S. House of Representatives 

Committee on Education and the Workforce, 
Subcommittee on Early Childhood, Elementary, and Secondary 

Education 
Washington, D.C. 

The Subcommittee met, pursuant to call, at 10:01 a.m., in Room 
2175, Rayburn House Office Building, Hon. Todd Rokita [chairman 
of the subcommittee] presiding. 

Present: Representatives Rokita, Thompson, Carter, Bishop, 
Grothman, Fudge, Davis, Bonamici, and Clark. 

Also Present: Representatives Kline, Scott, Polis, and Adams. 
Staff Present: Janelle Gardner, Coalitions and Members Services 

Coordinator; Tyler Hernandez, Deputy Communications Director; 
Amy Raaf Jones, Director of Education and Human Resources Pol-
icy; Nancy Locke, Chief Clerk; Dominique McKay, Deputy Press 
Secretary; Krisann Pearce, General Counsel; Mandy Schaumburg, 
Education Deputy Director and Senior Counsel; Alissa Strawcutter, 
Deputy Clerk; Leslie Tatum, Professional Staff Member; Brad 
Thomas, Senior Education Policy Advisor; Sheariah Yousefi, Legis-
lative Assistant; Tylease Alli, Minority Clerk/Intern and Fellow Co-
ordinator; Jamitress Bowden, Minority Press Assistant; Jacque 
Chevalier, Minority Deputy Education Policy Director; Denise 
Forte, Minority Staff Director; Mishawn Freeman, Minority Staff 
Assistant; Brian Kennedy, Minority General Counsel; Alexander 
Payne, Minority Education Policy Advisor; and Aneesh Sahni, Mi-
nority Education Policy Fellow. 

Chairman ROKITA. Good morning, and welcome to today’s hear-
ing. When the committee last met to discuss the Every Student 
Succeeds Act, we heard concerns from State and local education 
leaders that the administration was not implementing the law in 
a way that respects its letter and intent. 

Since that time, the Department of Education has released a reg-
ulatory proposal that I find so unprecedented and so unlawful, in 
fact, that it demands its own examination, which we are going to 
do today. 

The proposal I am referring to is the department’s proposed ‘‘sup-
plement not supplant’’ regulation. This proposal changes the long-
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standing policy that Federal funds supplement rather than sup-
plant State and local resources. 

For years, the rule was applied differently depending on how 
many low-income students the school served. As a result, schools 
faced different requirements. Some are more onerous than others. 

That changed with the bipartisan Every Student Succeeds Act, 
legislation that again was passed with overwhelming support from 
both Republicans and Democrats. 

Now, according to the law, the rule should be enforced equally 
across every school. To do that, the bipartisan law, again that the 
President signed, says districts only have to show that funds are 
distributed in a way that does not take into account Federal re-
sources, and Congress deliberately chose not to prescribe a specific 
approach or outcome. I remember this. It was in the final negotia-
tions. 

The law also clearly prohibits the Secretary of Education from 
interfering in the process. However, that is exactly what the de-
partment and the Secretary is doing with their proposed rule, and 
the consequences will be significant. It would be one thing if it was 
a distinction without a difference, but I think as we are going to 
hear today, the consequences will be significant. 

As Chairman Kline himself explained when the regulation was 
proposed, it threatens to impose a multibillion regulatory tax on 
schools across the country. To comply with the policy, many school 
districts will have no choice but to change their hiring practices 
and relocate their teachers. Other communities may have to raise 
taxes because they simply do not have the resources to meet this 
new burden. Some districts may have to do both. 

So regardless of how a district must cope with the new regula-
tion, the bottom line is that schools will be forced to make decisions 
based on getting numbers to work and not on what is in the best 
interest of their students, and the Federal Government will have 
unprecedented control over local education funding. 

The department has said its proposal will provide ‘‘flexibility,’’ 
but it really just dictates a short list of options, and frankly bad 
options at that. At the end of the day, it will be America’s poorest 
neighborhoods that are impacted the most, and that is the last 
thing we intended as Congress when it passed the Every Student 
Succeeds Act. 

In fact, Congress considered similar reforms during the debate of 
the legislation. We focused, for example, on a separate provision 
you may recall, comparability; instead, Congress specifically chose 
not to go down that road, not to touch that provision, and flat out 
rejected adopting a policy like the very one the department is pro-
posing now. 

The department insists that their supplement not supplant pro-
posal is not related to comparability, but even the nonpartisan 
Congressional Research Service has explained how this proposal is 
essentially an indirect way to amend the comparability provision. 

In short, this regulatory scheme is an attempt to accomplish 
something Congress specifically chose not to do. Anyone who was 
involved in passing the Every Student Succeeds Act knows that, 
whether they are willing to say so or not. 
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Still, even if the department were confused about the intent of 
the law, nothing excuses the fact that what it is proposing is sim-
ply unlawful. Again, if you look at the quotes on the screen, you 
can see that this language is taken directly from the law, the Every 
Student Succeeds Act specifically prohibits the Secretary from, 
quote ‘‘prescribing the specific methodology a local education agen-
cy uses to allocate State and local funds to each school receiving 
the assistance,’’ close quote. 

The department claims that is not what they are doing, but with 
its limited list of options, it is clear that is exactly what is hap-
pening. That is why we have called on the department to throw 
this punitive policy out and to implement the law as it was written 
and as intended. 

For too long, our schools were forced to contend with a failed top 
down approach to education, and that all changed with the Every 
Student Succeeds Act, but it seems the department has not learned 
this or chooses to ignore it, and is intent on undermining those im-
portant bipartisan reforms. 

We will do everything within this committee’s power to ensure 
that does not happen. This hearing is part of our efforts to protect 
students, families, and taxpayers from this unprecedented and un-
lawful regulatory scheme, and just as importantly, to help every 
child receive an excellent education, which I know that is why we 
are all here. 

The best chance we have to accomplish that critical goal is to en-
sure that the Every Student Succeeds Act is implemented accord-
ing to the letter and intent of the law as we wrote it. 

I look forward to hearing from our witnesses today and how this 
proposal is impacting their local communities across this country. 

With that, I will yield to Ranking Member Fudge, Ms. Fudge, for 
her opening remarks. 

[The statement of Chairman Rokita follows:] 

Prepared Statement of Hon. Todd Rokita, Chairman, Subcommittee on 
Early Childhood, Elementary, and Secondary Education 

When the committee last met to discuss the Every Student Succeeds Act, we 
heard concerns from state and local education leaders that the administration is not 
implementing the law in a way that respects its letter and intent. Since that time, 
the Department of Education has released a regulatory proposal so unprecedented— 
and so unlawful—that it demands its own examination. 

The proposal I’m referring to is the department’s proposed ‘‘supplement, not sup-
plant’’ regulation. This proposal changes the long-standing policy that federal funds 
supplement—rather than supplant—state and local resources. For years, the rule 
was applied differently depending on how many low-income students a school 
served. As a result, schools faced different requirements—some more onerous than 
others. That changed with the Every Student Succeeds Act—legislation that was 
passed with overwhelming support from both Republicans and Democrats. 

Now, according to the law, the rule should be enforced equally across all schools. 
Districts only have to show that funds are distributed in a way that doesn’t take 
into account federal resources, and Congress deliberately chose not to prescribe a 
specific approach or outcome. The law also clearly prohibits the secretary of edu-
cation from interfering in the process. However, that is exactly what this proposed 
rule would do, and the consequences will be significant. 

As Chairman Kline explained when the regulation was proposed, it threatens to 
impose a multi-billion dollar regulatory tax on schools across the country. To comply 
with the policy, many school districts will have no choice but to change their hiring 
practices and relocate their teachers. Other communities may have to raise taxes 
because they simply don’t have the resources to meet this new burden. Some dis-
tricts may have to do both. 
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Regardless of how a district must cope with the new regulation, the bottom line 
is that schools will be forced to make decisions based on getting the numbers to 
work—not on what’s best for their students—and the federal government will have 
unprecedented control over local education funding. 

The department has said that its proposal will provide schools ‘‘flexibility,’’ but 
it really just dictates a short list of bad options. And, at the end of the day, it will 
be America’s poorest neighborhoods that are impacted most. That is the last thing 
Congress intended when it passed the Every Student Succeeds Act. 

In fact, Congress considered similar reforms during debate of the legislation that 
focused on a separate provision, comparability. Instead, Congress specifically chose 
not to touch that provision and flat out rejected adopting a policy like the one the 
department is now trying to impose. 

The department insists their ‘‘supplement, not supplant’’ proposal is not related 
to comparability, but even the nonpartisan Congressional Research Service has ex-
plained how this proposal is essentially an indirect way to amend the comparability 
provision. In short, this regulatory scheme is an attempt to accomplish something 
Congress specifically chose not to do. And anyone who was involved in passing the 
Every Student Succeeds Act knows that—whether they are willing to say so or not. 

Still, even if the department were confused about the intent of the law, nothing 
excuses the fact that what it is proposing is simply unlawful. Again—[gesture to 
quote on screens] as you can see in this language taken directly from the law—the 
Every Student Succeeds Act specifically prohibits the secretary from ‘‘prescribing 
the specific methodology a local education agency uses to allocate state and local 
funds to each school receiving assistance.’’ The department claims that is not what 
they’re doing, but with its limited list of options, it’s clear that is exactly what is 
happening. That’s why we have called on the department to throw this punitive pol-
icy out and to implement the law as it was written and intended. 

For too long, our schools were forced to contend with a failed, top-down approach 
to education. That all changed with the Every Student Succeeds Act, but it seems 
the department hasn’t learned its lesson and is intent on undermining those impor-
tant, bipartisan reforms. We will do everything in our power to ensure that doesn’t 
happen. 

This hearing is part of our efforts to protect students, families, and taxpayers 
from this unprecedented and unlawful regulatory scheme—and just as importantly, 
to help every child receive an excellent education. The best chance we have to ac-
complish that critical goal is to ensure the Every Student Succeeds Act is imple-
mented according to the letter and intent of the law. 

I look forward to hearing from our witnesses today and how they see this proposal 
impacting their local communities and schools across the country. 

With that, I will yield to Ranking Member Fudge for her opening remarks. 

Ms. FUDGE. Thank you, Mr. Chairman, and thank you all for 
being here to provide testimony today. 

Certainly, this is a bipartisan law, and I believe if fully imple-
mented, it will fulfill congressional intent and honor the Elemen-
tary and Secondary Education Act’s civil rights legacy to promote 
and protect the right to educational opportunity for our Nation’s 
most vulnerable children. 

Money matters. Poverty, especially when highly concentrated, 
presents unique educational challenges. It takes more money, not 
less, to provide equitable educational opportunities in high poverty 
communities, which is why Congress enacted Title I to serve as a 
supplemental funding stream for our Nation’s neediest schools. 

Simply put, Title I is Congress’ longstanding recognition that 
equal is not always equitable. Unfortunately, the intent of Title I 
has gone unrealized in school districts that continue to spend less 
to educate children in high poverty schools, perpetuating edu-
cational disparities within the district, despite drawing dollars 
from the same tax base. 

For too long, school district decisions on budget allocation have 
gone unchecked, with schools serving high poverty neighborhoods 
getting less than their fair share. 
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The supplement not supplant, or SNS, requirement that Title I 
funds be in addition to State and local investment in schools receiv-
ing Federal dollars was first adopted by Congress in 1969, and is 
the most important fiscal accountability provision in the entire law. 

In ESSA, Congress amended the provision. Compliance with SNS 
can no longer be determined using cost test demonstrations that al-
lowed inequities to go unresolved. Congress did not agree, however, 
to remove or waive compliance with the SNS requirement. 

To support enforcement of the requirement, the U.S. Department 
of Education has a replacement proposed funds-based standard for 
compliance. The replacement honors the intent of Congress to per-
mit for greater flexibility in how Title I dollars are spent, while en-
suring those dollars are in fact supplemental to State and local in-
vestment. 

According to the proposal, each school district, not the Federal 
Government, determines its own formula for allocation of State and 
local funds. If a district’s Title I schools are receiving their full 
share of State and local funds based on the district’s formula, Title 
I dollars are truly supplemental, and the district is fully compliant 
with Federal law. That seems to be reasonable to me. 

The proposed rule seeks to address the annual underfunding of 
high poverty schools. Meeting this new funds-based standard for 
SNS compliance will likely be uncomfortable in some school dis-
tricts, those where inequities have gone unchecked. It will likely 
drive hard conversations and new found accountability and trans-
parency for local budgeting processes. 

While all of this may make compliance challenging, none of it 
disqualifies the proposal as inappropriate or illegal. 

This is just how my colleagues on the other side of the aisle are 
characterizing the proposal, as part of a larger GOP narrative, at-
tacking the legitimacy of the executive branch. 

While their outrage and chest pumping is loud and distracting, 
I implore members of this subcommittee to not be distracted from 
the real issue. 

Nothing about the proposal supplants the law or local authority 
as the title of this hearing would suggest, unless they are speaking 
of the local authority to undermine congressional intent by using 
Title I dollars to plug budget holes that shortchange high poverty 
schools. 

I respectfully remind my friends in the majority that SNS is a 
Federal requirement to be enforced by the Federal agency. Nothing 
in ESSA allows a local educational authority to supersede that en-
forcement. 

Let me be clear. Enforcement of the supplement not supplant re-
quirement is the responsibility of the department. It is my expecta-
tion and the expectation of Congress that the Secretary fulfill his 
responsibility to set an enforceable compliance standard for the 
nearly 15,000 school districts across the country. 

In ESSA, Congress made it very clear that supplement not sup-
plant would remain a requirement. We chose to amend it, not to 
eliminate it. At this point, I find the rhetoric of those opposed dis-
ingenuous and devoid of any suggestion of what would constitute 
an acceptable standard of compliance. Decrying the standard put 
forth by the department without suggestion for what the standard 
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should be is the same as asking for no standard and no enforce-
ment. 

That, my friends, was not the bipartisan agreement of ESSA. 
With the enactment of ESSA, we have the opportunity to create a 
more equitable system of public education. It would be inexcusable 
for the Secretary to render the supplement not supplant require-
ment meaningless without a Federal standard for compliance. 

I thank the witnesses for taking time out of their busy schedules 
to participate in today’s hearing, and look forward to learning 
about their experiences and recommendations for ensuring a 
smooth and successful transition to the new law in a way that pre-
serves the critical Federal role to promote educational equity. 

Thank you, Mr. Chairman. I yield back. 
[The statement of Ranking Member Fudge follows:] 

Prepared Statement of Hon. Marcia L. Fudge, Ranking Member, 
Subcommittee on Early Childhood, Elementary, and Secondary Education 

Thank you, Mr. Chairman. And thanks to our witnesses for appearing before the 
subcommittee today to discuss the implementation of the Every Student Succeeds 
Act, a bipartisan law that I believe, if implemented with fidelity, will fulfill both 
Congressional intent and honor the Elementary and Secondary Education Act’s civil 
rights legacy to promote and protect the right to educational opportunity for our na-
tion’s most vulnerable children. 

Poverty, especially when highly concentrated, presents unique educational chal-
lenges. It takes more money, not less, to provide equitable educational opportunity 
in high-poverty communities, which is why Congress enacted Title I – to serve as 
a supplemental funding stream for our nation’s neediest schools. Simply put, Title 
I is Congress’ longstanding recognition that equal doesn’t mean equitable. 

Unfortunately, the intent of Title I has gone unfulfilled in school districts that 
continue to spend less to educate children in their high-poverty schools than in their 
lower-poverty schools, perpetuating within-district educational disparities, despite 
drawing upon dollars from the same tax base. 

First adopted by Congress in 1969, the ‘‘Supplement not supplant’’ or ‘‘SNS’’ re-
quirement that Title I funds be supplemental to state and local investment in 
schools receiving federal dollars is the most important fiscal accountability provision 
in the entire law. Congress agreed, in ESSA, to amend the provision to no longer 
allow compliance with SNS to be determined using current-practice cost test dem-
onstrations that have allowed within-district inequities to go unresolved. 

Congress did not agree, however, to remove or waive compliance with the SNS 
requirement. And so, to ensure the integrity of the requirement, the U.S. Depart-
ment of Education has put forward a proposal to replace the now disallowed cost 
test demonstrations with a new standard for compliance. One that honors the intent 
of Congress to allow for greater flexibility in how Title I dollars are spent while also 
ensuring those dollars are, in fact, supplemental to state and local investment. 

According to the proposal, each school district, not the federal government, comes 
up with its own formula for allocation of state and local funds. If the district’s Title 
I schools are receiving their full share of state and local funds based on the district’s 
own formula, Title I dollars are truly supplemental and the district is fully compli-
ant with federal law. That seems like a reasonable standard to me. 

The proposed rule seeks to address, not ignore, the annual underfunding of high- 
poverty schools in setting forth the standard for compliance. Meeting this new 
standard for SNS compliance will 

be uncomfortable in some school districts. It will likely drive politically hard con-
versations and newfound accountability for local budgeting processes. And while all 
of that may be challenging, none of it inherently disqualifies the proposal as inap-
propriate or illegal. 

As part of a larger narrative and attack on the role of the executive branch, col-
leagues on the others side of the aisle are characterizing the proposal as inappro-
priate and illegal. Nothing about the proposal ‘‘supplants’’ the law or local authority 
as the title of this hearing would suggest – unless they’re speaking of the local au-
thority to undermine the spirit and intent of Title I by using it to plug budget holes. 

Let me be clear: enforcement of the supplement not supplant requirement is the 
responsibility of Department, and it is my expectation – and the expectation of 
House Democrats – that the Secretary fulfill his responsibility to set an enforceable 
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standard for the nearly 15,000 school districts across this country. In ESSA, Con-
gress made it very clear that supplement not supplant would remain a requirement. 
We chose to amend it, not eliminate it. 

With the enactment of ESSA we have the opportunity to create a more equitable 
system of public education. It would be inexcusable for the Secretary to render the 
supplement not supplant requirement meaningless without a federal standard for 
compliance and squander that opportunity. 

I thank the witnesses for taking the time out of their busy schedules to partici-
pate in today’s hearing, and look forward to learning about their experiences and 
recommendations for ensuring a smooth and successful transition to the new law 
in a way that preserves the critical federal role in promoting educational equity. 

Thank you, and I yield back. 

Chairman ROKITA. I thank the gentlelady. A quorum being 
present and pursuant to Committee Rule 7(c), all members will be 
permitted to submit written statements to be included in the per-
manent hearing record, and without objection, the hearing record 
will remain open for 14 days to allow such statements and other 
extraneous material referenced during the hearing to be submitted 
for the official hearing record. 

I will now turn to the introduction of our distinguished wit-
nesses. First to testify will be Dr. Steve Canavero. He serves as the 
superintendent of public instruction for the Nevada Department of 
Education in Carson City, Nevada. 

Prior to this position, Dr. Canavero served as the deputy super-
intendent of student achievement at the Nevada Department of 
Education, and as the first director of the State Public Charter 
School Authority. 

Dr. Canavero has a background in evaluation and planning, and 
has worked as a teacher and principal. Welcome. 

Next, Mr. Ryan Owens serves as executive director for the Coop-
erative Council for Oklahoma School Administration in Oklahoma 
City, Oklahoma. Prior to this position, Mr. Owens served with the 
United Suburban Schools Association and the Oklahoma Education 
Coalition, the Oklahoma Education Technology Trust, and is an ad-
junct professor in the Colleges of Education at Southern Nazarene 
University and the University of Oklahoma at Tulsa. Welcome, sir. 

Next, Mr. Scott Sargrad serves as the managing director for the 
K–12 Education Policy team at the Center for American Progress 
in Washington, D.C., and in this position, Mr. Sargrad focuses on 
the areas of standards, assessments, school and district account-
ability systems, and school improvement. 

Prior to this position, Mr. Sargrad served as the deputy assistant 
secretary for policy and strategic initiatives with the Office of Ele-
mentary and Secondary Education at the U.S. Department of Edu-
cation. Welcome, sir. 

Finally, Dr. Nora Gordon serves as associate professor of public 
policy with the McCourt School of Public Policy at Georgetown Uni-
versity, and as a research associate with the National Bureau of 
Education Research. 

Dr. Gordon’s research focuses on fiscal federalism in American 
education policy, and the current and historical Federal role in ele-
mentary and secondary education. She is a member of the expert 
panel to the Department of Education on its study on the Title I 
formula as mandated by the Every Student Succeeds Act. Welcome 
to you as well. 
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I will now ask our witnesses to raise your right hand. There is 
no need for you to stand. 

Do you solemnly swear or affirm that the testimony you are 
about to give will be the truth, the whole truth, and nothing but 
the truth? 

Let the record reflect that the witnesses all answered in the af-
firmative. 

Before I recognize you to give your testimony, let me briefly ex-
plain our lighting system, and sometimes it is a reminder for us 
up here, not just you all over there. You each have five minutes 
to present your testimony. When you begin, the light in front of you 
will turn green, of course. When one minute is left, it will be yel-
low, and will turn red when your time is over. Please respect those 
signals. When the red light occurs, I will ask you to wrap up your 
remarks almost immediately. Members, those of us here, will have 
five minutes each to ask questions. 

So with that, Dr. Canavero, I recognize you for five minutes. 

TESTIMONY OF STEVE CANAVERO, SUPERINTENDENT OF 
PUBLIC INSTRUCTION, NEVADA DEPARTMENT OF EDUCATION 

Mr. CANAVERO. Thank you, Chairman Rokita, Chairman Kline, 
Ranking Member Fudge, and Ranking Member Scott, members of 
the subcommittee for the opportunity to testify today, and for your 
work to approve the Every Student Succeeds Act. 

This new law will allow Nevada to build on our existing edu-
cation improvement efforts while at the same time setting high 
standards for student success. 

On behalf of the many chiefs like myself who are using this op-
portunity present under the Every Student Succeeds Act to transi-
tion our conversations away from Federal mandate to State prior-
ities and finding opportunities within the Federal law and Federal 
funding to support our priorities, again, thank you. 

One of the most important aspects of the Every Student Succeeds 
Act is its focus on equity, as was mentioned here, its civil rights 
legacy. We must ensure all students have the opportunity to suc-
ceed and having access to the economic opportunities that a quality 
education provides, and that States, districts, and schools should be 
held accountable for clear and measurable results. 

In Nevada, Governor Brian Sandoval and the legislature have 
taken a number of steps to promote equity and improve student 
achievement. In 2005 alone, including additional financial and pro-
gram supports for English learners and for students living in a 
poorest zip codes in Nevada; support for effective literacy instruc-
tion to raise student achievement in reading; several new programs 
for consistently underperforming schools, including an Achievement 
School District, which allows the State to intervene in failing 
schools; a Social Worker in Schools Program; student access to 
technology and professional development for teachers to utilize that 
technology in the classroom; and addressing educator quality by 
providing PD and improving the educator pipeline throughout the 
State. 

Each of these programs represents a substantial financial invest-
ment by the State to promote equity and achievement for our 
460,000 students and schools. All told, Nevada’s legislature in-
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vested roughly 340 million into additional funding into education 
in 2016 and 2017 alone. That is approximately a 10 percent in-
crease in the State’s education budget all going to students who 
need it most. And we intend to grow this investment on a biannual 
basis. 

It was these investments and my Governor and State strong 
commitment to equity that lead me to testify here today about the 
Department of Education’s proposed supplement not supplant regu-
lations. I know my fellow chief State school officers share similar 
concerns. 

The department’s goals are laudable. It is clear underperforming 
schools need more funding to support their students’ needs. How-
ever, imposing sweeping new Federal mandates on how school dis-
tricts must spend their State and local funds in addition to the 
complicated way the proposed regulations approach equity and 
school funding could actually hurt State and local efforts to provide 
equity for all students. 

Here is a few reasons why. First, the regulations look only at the 
amount spent in Title I schools versus non-Title I schools. While 
the total dollars spent is important, it is not the only measure of 
how we support students. These regulations do not take into ac-
count other equity measures, such as improved access to edu-
cational opportunities like advanced placement, magnet schools, ca-
reer and technical education programs, the arts, or effective edu-
cators. By ignoring these measures, the proposed regulations could 
harm State and local efforts to promote these measures to benefit 
students. 

In Nevada, our schools are providing these types of opportunities 
for all kids, and we seek to expand them. I fear the proposed regu-
lations could result in significant restructuring of these opportuni-
ties to allow students to support a perverse incentive to lower the 
number of offerings to make sure we are in compliance with the 
proposed fiscal rules. 

Second, districts will have to manage spending centrally to com-
ply with the proposed regulations. This means that any decision 
that affects spending, which we know is virtually all decisions, will 
have to be vetted through the district finance office for compliance 
checks. This will affect everything from school hiring and pur-
chasing to curriculum. 

In my State, we are working to return these decisions to the local 
level, to those who understand students’ individual needs best. In 
fact, our State just approved a plan, a bipartisan committee and 
the State board approved a plan for the reorganization of Clark 
County School District, our largest school district in Las Vegas, 
which shifts the major decisionmaking around capital, human, fi-
nancial, operations, and academic planning from the central service 
of the district to each school site. 

Third and finally, I am concerned about what the regulations do 
not say. For example, the rule does not define many important 
terms like what it means to distribute ‘‘almost all’’ of a district’s 
money to schools, or what it means to have a ‘‘high proportion’’ of 
disadvantaged students in a non-Title I school to qualify for one of 
the exceptions. 
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Importantly, the rule does not address what State education 
agencies should do if there is noncompliance. While these seem like 
technical issues, they will have a significant impact on my State’s 
investments in an effort to promote equitable opportunities for all 
kids. 

I care deeply about equity. I am working closely with my Gov-
ernor and my State legislature to promote greater equity and 
achievement for all kids in my State. We have made great strides 
to create a more equitable education system, and I urge the depart-
ment to reconsider its proposed rule to interpret supplement not 
supplant in a way that is both consistent with the spirit of the 
Every Student Succeeds Act and promotes equity. 

Thank you, sir, for the time. 
[The statement of Mr. Canavero follows:] 
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Chairman ROKITA. Thank you, Doctor. Mr. Owens, you are recog-
nized for five minutes. 

TESTIMONY OF RYAN OWENS, EXECUTIVE DIRECTOR, COOP-
ERATIVE COUNCIL FOR OKLAHOMA SCHOOL ADMINISTRA-
TION 

Mr. OWENS. Good morning, Chairman Rokita, Chairman Kline, 
Ranking Member Fudge, and Ranking Member Scott, and honor-
able members of this committee. 

My name is Ryan Owens, and I am the executive director of the 
Cooperative Council for Oklahoma School Administration. Thank 
you for the opportunity to be here today. CCOSA represents all of 
Oklahoma’s public, private, and charter school administrators. 
With more than 2,700 members actively serving almost 700,000 
students, we work each day to give voice to the issues impacting 
educational attainment in the Sooner State. 

In the interest of brevity, I am not going to detail the specifics 
of the proposed regulations. I am going to focus my comments on 
the realities that school districts and superintendents will face in 
implementing the proposed rule, and what it could mean for the 
students they serve. 

Over 66 percent of school sites in Oklahoma qualify as Title I. 
Superintendents in Oklahoma and across the Nation are acutely 
aware of the consequences of inequitable resource allocation. Pre-
scriptive regulations like these are not the solution. These regula-
tions create new administrative burdens and encourage compli-
ance-driven decisionmaking, which robs communities of their abil-
ity to govern their local schools. 

It would be far more helpful for the department to issue tech-
nical assistance that instructs States and districts about how to 
achieve the goal of equitable distribution of resources. 

In seeking to equalize State and local spending among schools, 
the proposed regulations, while noble in their goal, reach far be-
yond the intent of ESSA, which merely requires LEAs to dem-
onstrate that Title I schools receive at least as much State and 
local funds as they would otherwise receive if they were not a Title 
I school. 

Currently, in Oklahoma, site level administrators are given the 
flexibility to assess student needs and determine the amount of re-
sources necessary to facilitate instruction. Under the proposed reg-
ulation, district administration will have to override school level 
decisions to ensure balanced resource allocation between Title I 
and non-Title I schools without regard to how those resources are 
used to benefit children. 

The proposed rule is focused on teacher salaries as part of the 
calculation for equitable resource allocation among Title I and non- 
Title I schools. Destroying stability within classrooms and among 
schools is a major concern as last-minute movement of staff and 
other resources is likely in districts with multiple sites. 

Due to our State’s budget crisis, Oklahoma schools have elimi-
nated over 1,500 teaching positions and we still have over 500 va-
cancies systemwide. How will Oklahoma districts using long-term 
substitutes and larger class sizes satisfy a requirement for equal-
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ized spending when the resource to be measured, teachers, does not 
exist? 

If the proposed rule becomes law, cost variability with enrich-
ment programs will no longer be tolerable due to the need for uni-
form spending among Title I and non-Title I schools. For example, 
John Marshall Mid-High School in Oklahoma City Public Schools, 
a Title I school, offers students the opportunity to participate in a 
Finance Academy where they learn about the finance industry and 
work with university accounting students to file income tax state-
ments at no cost for eligible Oklahomans. This is the type of spe-
cialized program at risk under the proposed rule. 

Another concern is enforcement of the proposed rule, and what 
will happen to districts if they fall out of compliance. 

The proposed regulation is silent about the meaning of key 
terms, as was mentioned. We are all left confused about what it 
means to allocate ‘‘almost all’’ of State and local funds to school 
sites. The lack of clarity and the meaning of key terms in the pro-
posed rule increases the risk of uneven enforcement. 

Recently, in Oklahoma, in one school, there was a profoundly dis-
abled student that was required to be served out of State. The an-
nual cost for these services exceeded $250,000. Would these costs 
be included in a compliance calculation for equitable fund distribu-
tion and, if so, how would a district equalize the effect of such allo-
cation? 

Will local bond levies or maintenance of the physical plant be in-
cluded in these cost calculations and, if so, will the proposed rule 
seek to override the decision of local voters by equalizing construc-
tion and improvement among Title I and non-Title I schools? 

The proposed rule could undermine local support for future bond 
issues as it could get harder to pass bond issues in compliance with 
the rule. 

ESSA recognized that those closest to students and schools had 
the best hope for improving learning conditions. The regulations 
proposed by the department take away the very flexibility ESSA 
guarantees. 

I respectfully ask that the department revisit the proposed regu-
lations and require of schools only what ESSA demands, which is 
to demonstrate that Title I schools receive as much State and local 
funds as they would otherwise receive if they did not participate 
in Title I. 

Thank you, Mr. Chairman. 
[The statement of Mr. Owens follows:] 
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Chairman ROKITA. Thank you, Mr. Owens. Mr. Sargrad, you are 
recognized for five minutes. 

TESTIMONY OF SCOTT SARGRAD, MANAGING DIRECTOR, K–12 
EDUCATION POLICY, CENTER FOR AMERICAN PROGRESS 

Mr. SARGRAD. Thank you, Chairman Rokita, Chairman Kline, 
Ranking Member Fudge, and Ranking Member Scott for the oppor-
tunity to speak here today on the supplement not supplant provi-
sion in the Every Student Succeeds Act. 

And I just want to note that I bring here today my perspective 
as a former teacher and special ed aide as well. That is how I start-
ed my career in education, and that is something I bring with me 
wherever I go. 

As you all know, in 1965, Congress designed Title I of the Ele-
mentary and Secondary Education Act to provide additional re-
sources to disadvantaged students in poor schools. Within years, it 
was clear that poor students did not receive their fair share of re-
sources. 

To address this inequity, Congress soon after approved the first 
supplement not supplant provision to ensure that districts did not 
use Federal money to replace State and local dollars. 

On September 6 of this year, the Department of Education issued 
draft regulations on ESSA’s updated supplement not supplant pro-
vision taking another important step towards fulfilling the law’s re-
quirements. 

But before I dive into the research and policy, I just want to step 
back and note that we are not considering here just dry academic 
questions. Even as we sit here today, in too many schools across 
the country, too many low-income students are in crumbling 
schools without access to effective and experienced teachers. They 
do not have rigorous courses. They do not have the wrap around 
services that they need to be successful. 

In fact, just two weeks ago in Baltimore, on a hot September day, 
every school closed early because those schools did not have air 
conditioning and those students lost valuable learning time. 

As Ranking Member Fudge said earlier, money matters in edu-
cation. It matters particularly for students from low-income fami-
lies. This is common sense, and it is supported by a growing body 
of research. 

For low-income students, a 10 percent increase in spending in-
creased adult wages by nearly 10 percent. Another study found 
that greater State spending on low-income students dramatically 
improved student learning in both reading and in math. Students 
in poorer schools, however, continue to receive less than their rich-
er peers. 

The Department of Education found in approximately 1,500 
school districts across the country, about 5,700 schools receive on 
average $440,000 less per year than wealthier schools in the same 
district. That is a lot of money, $440,000 could let a school hire 8 
new guidance counselors, it could give a $10,000 bonus to 40 teach-
ers. 

This inequity also happens across districts, and while there is 
significant variation between States, high poverty districts on aver-
age spend 15 percent less per pupil than low poverty districts. 
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In Pennsylvania, where I grew up, poorer school districts spent 
33 percent less per pupil than wealthier districts in the State. 

As a result of these policies, children of color often suffer the 
most. Compared to high poverty and high minority schools,w 
wealthier and low minority schools offer more rigorous core pro-
grams. Wealthier schools are twice as likely to offer a full range 
of math and science courses, they offer three times as many AP 
courses, and they are twice as likely to offer dual enrollment oppor-
tunities. 

But again, these are not just facts and figures. Every day real 
kids walk into real schools with so few resources that every single 
one of us would find them unacceptable for our own child. 

In one Detroit elementary and middle school, black mold covers 
the gym floor and ceilings are full of exposed wires. In the William 
Penn School District, just down the road from where I grew up, 
students like Jameria Miller ‘‘race to class to get the best blankets’’ 
because they needed to stay warm since the school’s metal walls 
have no insulation. 

From the passage of the original ESEA in 1965, the Federal Gov-
ernment’s role has been to protect historically disadvantaged stu-
dents and ensure they have the same opportunities as their more 
advantaged peers. Beginning with the original supplement not sup-
plant provision, the Federal Government has had a responsibility 
to enforce this requirement of the law, and today’s ESSA is no dif-
ferent. 

Districts have historically shown compliance with the supple-
ment not supplant requirement by ensuring that every service pur-
chased with Title I funds was ‘‘supplemental’’ and would not have 
been provided otherwise, and this meant that districts often limited 
their spending to programs they could easily show were supple-
mental and not necessarily programs that were the most impactful, 
and Congress rightly with the new law stopped that shortsighted 
practice. They did not make districts justify every purchase. 

Now instead, districts must demonstrate that their methods of 
funding make sure that poorer schools get their fair share. 

Recognizing that these historical funding inequities are a prob-
lem without an easy solution, the new regulation provides multiple 
options for districts to demonstrate compliance, and States can de-
velop their own compliance tests. 

There is additional flexibility for schools serving lots of students 
with disabilities, lots of English learners, districts with small 
schools or schools with a single grade span. And there is plenty of 
time to comply. 

While this change will require extra efforts from school districts, 
it does not mean that they will have to use completely new strate-
gies to distribute their school funding. Ninety percent of districts 
will already be in compliance. That does not mean we can rest on 
our laurels. Those 10 percent of districts have to do the hard work 
to show they are fairly supporting low-income schools, and they 
have to do that with State and local funds before the Federal dol-
lars, but this hard work is worth it. 

We know these funding inequities remain. We know that money 
matters, and the department’s regulations give flexible options and 
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time to comply so that districts can be thoughtful about investing 
as part of their broader plan to support students in need. 

Thank you again for the opportunity to be here today. 
[The statement of Mr. Sargrad follows:] 
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Chairman ROKITA. Thank you. Dr. Gordon, you are recognized 
for five minutes. 

TESTIMONY OF NORA GORDON, ASSOCIATE PROFESSOR, 
McCOURT SCHOOL OF PUBLIC POLICY, GEORGETOWN UNI-
VERSITY, AND RESEARCH ASSOCIATE, NATIONAL BUREAU 
OF ECONOMIC RESEARCH 

Ms. GORDON. Chairman Kline, Chairman Rokita, Ranking Mem-
ber Fudge, and members of the subcommittee, thank you for the 
opportunity to testify today. 

For decades, compliance with supplement not supplant was test-
ed by looking at each individual Title I expenditure. When this rule 
was in place, in 2014, in the course of my academic research, I 
interviewed district Title I managers across four States and found 
that compliance, not the effective use of funds, was their central 
concern. But despite their concern and attention to compliance, ad-
ministrators were confused about what was and was not legal. 
What districts did understand was that Title I should only support 
extra things that were different from the core curriculum. 

This led to districts purchasing staff or services with Title I that 
were often unaligned with a core curriculum because they were 
easy to audit under the old rule rather than because of student 
needs. 

Meanwhile, research suggests that effective school improvement 
requires comprehensive strategies and alignment to good cur-
riculum, not an assortment of add-ons. 

The problems with the old supplement not supplant rule have 
been around and documented by researchers since the 1970s. When 
it looked like reauthorization of ESSA might be possible in 2012, 
the left-leaning Center for American Progress, Mr. Sargrad’s orga-
nization, and the right-leaning American Enterprise Institute joint-
ly published recommendations describing how supplement not sup-
plant should be fixed. 

CAP and AEI stated that the test currently in use should be re-
placed, and I quote, ‘‘with a simpler, more objective test, specifi-
cally: if districts can document that the manner in which they allo-
cate state and local resources to schools is ‘‘Title I neutral,’’ they 
should be clear of suspicion around supplanting of nonfederal funds 
with Title I dollars.’’ 

ESSA’s new supplement not supplant test follows those rec-
ommendation and transforms what was already an option for 
schoolwide programs under No Child Left Behind and makes it the 
compliance standard for all Title I schools. 

As Ranking Member Fudge noted, ESSA absolutely does not 
waive the requirement to supplement not supplant. It is just the 
opposite; that language in the statute itself contains a compliance 
standard which could set an auditable test for supplement not sup-
plant. 

The standard as presented in plain language, which may con-
tribute to very common misperceptions that the law has no test 
and without regulation supplement not supplant, cannot be en-
forced. In short, districts have to explain how they are funding 
their schools and show that this method ensures that each Title I 
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school receives all of the State and local funds it would have if it 
did not participate in Title I. 

In July 2015, the department itself explained how a district could 
pass such a test for its schoolwide schools. The language of ESSA 
simply expands the schoolwide approach to supplement not sup-
plant under No Child Left Behind to all Title I schools. 

The department’s proposed rule takes an entirely different ap-
proach to supplement not supplant than the statute’s language or 
the department’s own previous guidance on the topic. It mandates 
that Title I schools get a certain baseline of State and local funds 
measured in dollars. This approach essentially requires ad hoc ad-
justments in school level resources instead of a consistent and 
transparent allocation methodology. 

The goal of greater equity here is critical. Mr. Sargrad’s testi-
mony highlights how high the stakes are on getting equity right, 
but the department’s approach does not get it right. It has major 
potential negative policy and practical implications, including dis-
tricts needing to cut entire programs, like music, art, or PE, in 
order to get the money they need to make the numbers come out 
right; putting more expensive but less effective teachers into Title 
I schools; the potential to reduce local support for public schools 
and the taxes that support them; the possible loss of State and 
local funds for low-income schools that do not participate in Title 
I, and there are many of these schools. 

I just want to briefly turn to the cost-benefit analysis the depart-
ment has offered and state this is a superficial analysis, and the 
data it is based on are not reliable. The department does not know 
and cannot know how districts will respond to the rule. This is the 
whole issue, how will districts respond, and that is what will deter-
mine the cost and the benefits to students. 

ESSA also contains a critically important new reporting provi-
sion that requires districts to report per pupil spending data at the 
school level. This will result in much greater transparency, but it 
will take time to implement. 

The department should help districts develop good transparent 
systems that generate reliable spending information rather than 
proposing a complicated rule that could hurt the very students it 
aims to help. 

[The statement of Ms. Gordon follows:] 

VerDate Mar 15 2010 10:30 Feb 23, 2017 Jkt 000000 PO 00000 Frm 00033 Fmt 6633 Sfmt 6602 C:\E&W JACKETS\21538.TXT CANDRAC
E

W
D

O
C

R
O

O
M

 w
ith

 D
IS

T
IL

LE
R



30 

VerDate Mar 15 2010 10:30 Feb 23, 2017 Jkt 000000 PO 00000 Frm 00034 Fmt 6633 Sfmt 6602 C:\E&W JACKETS\21538.TXT CANDRA In
se

rt
 o

ffs
et

 fo
lio

 1
3 

he
re

 2
15

38
.0

13

C
E

W
D

O
C

R
O

O
M

 w
ith

 D
IS

T
IL

LE
R



31 

VerDate Mar 15 2010 10:30 Feb 23, 2017 Jkt 000000 PO 00000 Frm 00035 Fmt 6633 Sfmt 6602 C:\E&W JACKETS\21538.TXT CANDRA In
se

rt
 o

ffs
et

 fo
lio

 1
4 

he
re

 2
15

38
.0

14

C
E

W
D

O
C

R
O

O
M

 w
ith

 D
IS

T
IL

LE
R



32 

VerDate Mar 15 2010 10:30 Feb 23, 2017 Jkt 000000 PO 00000 Frm 00036 Fmt 6633 Sfmt 6602 C:\E&W JACKETS\21538.TXT CANDRA In
se

rt
 o

ffs
et

 fo
lio

 1
5 

he
re

 2
15

38
.0

15

C
E

W
D

O
C

R
O

O
M

 w
ith

 D
IS

T
IL

LE
R



33 

VerDate Mar 15 2010 10:30 Feb 23, 2017 Jkt 000000 PO 00000 Frm 00037 Fmt 6633 Sfmt 6602 C:\E&W JACKETS\21538.TXT CANDRA In
se

rt
 o

ffs
et

 fo
lio

 1
6 

he
re

 2
15

38
.0

16

C
E

W
D

O
C

R
O

O
M

 w
ith

 D
IS

T
IL

LE
R



34 

VerDate Mar 15 2010 10:30 Feb 23, 2017 Jkt 000000 PO 00000 Frm 00038 Fmt 6633 Sfmt 6602 C:\E&W JACKETS\21538.TXT CANDRA In
se

rt
 o

ffs
et

 fo
lio

 1
7 

he
re

 2
15

38
.0

17

C
E

W
D

O
C

R
O

O
M

 w
ith

 D
IS

T
IL

LE
R



35 

VerDate Mar 15 2010 10:30 Feb 23, 2017 Jkt 000000 PO 00000 Frm 00039 Fmt 6633 Sfmt 6602 C:\E&W JACKETS\21538.TXT CANDRA In
se

rt
 o

ffs
et

 fo
lio

 1
8 

he
re

 2
15

38
.0

18

C
E

W
D

O
C

R
O

O
M

 w
ith

 D
IS

T
IL

LE
R



36 

VerDate Mar 15 2010 10:30 Feb 23, 2017 Jkt 000000 PO 00000 Frm 00040 Fmt 6633 Sfmt 6602 C:\E&W JACKETS\21538.TXT CANDRA In
se

rt
 o

ffs
et

 fo
lio

 1
9 

he
re

 2
15

38
.0

19

C
E

W
D

O
C

R
O

O
M

 w
ith

 D
IS

T
IL

LE
R



37 

Chairman ROKITA. Thank you very much. I am going to recognize 
myself for 5 minutes of questioning. I find it very interesting, Dr. 
Gordon, that not only is the department going in a completely op-
posite direction of what Congress intended in this bipartisan law, 
but what you are saying is it is going against its own guidance pre-
viously issued. Is that right? 

Ms. GORDON. It is changing the direction. It is much more spe-
cific than its previous guidance. 

Chairman ROKITA. Right. I want to focus also on this issue of 
congressional intent, Dr. Gordon. Your testimony highlighted this 
2012 recommendation by the Center for American Progress and the 
American Enterprise Institute. 

The recommendation, which is quoted up on the screen here on 
the slide, was to simplify the long-standing supplement not sup-
plant provision so that school districts would only have to show the 
State and local funding allocations to schools are, quote ‘‘Title I 
neutral,’’ unquote. 

You mentioned in your testimony that the gentleman sitting to 
your right is from the Center for American Progress. 

It seems to me that this report, this idea, from a left leaning 
group, organization, and a right leaning group actually is what we 
did in the law. Is that correct, Title I neutral? 

Ms. GORDON. Yes. 
Chairman ROKITA. Due to the reforms adopted by Congress last 

year, specifically in Section 1118, the law now includes this rec-
ommendation, again, shown on the screen, to ensure States allocate 
funding in a Title I neutral manner. Is that correct? 

This recommendation that we are showing on the screen is what 
you believe to be what we wrote into the law and signed by the 
President? 

Ms. GORDON. Yes. 
Chairman ROKITA. Now, is it true that the identical language 

originated in the bipartisan proposal that was negotiated by Sen-
ator Alexander and Senator Murray? Did you follow those negotia-
tions? 

Ms. GORDON. Yes. 
Chairman ROKITA. And is this the same thing? 
Ms. GORDON. Yes. 
Chairman ROKITA. In fact, as you point out in your testimony, 

the bipartisan committee report for the Senate bill, now showing 
that on the screen, explains the congressional intent for this lan-
guage. Are you familiar with this language? Is this what we . . . ? 

Ms. GORDON. Yes. 
Chairman ROKITA. Alright. It is certainly what I remember. Dr. 

Gordon, given the clear legislative history behind this provision 
and the unambiguous bipartisan explanation of the provision con-
tained in the Senate committee report, is there any conceivable 
honest way to argue that Congress intended this provision to be 
implemented in the way that the department is now proposing? 

Ms. GORDON. Not that I can imagine, no. 
Chairman ROKITA. That was the question. Thank you very much. 

I appreciate that. Dr. Canavero, do you have anything to add to 
this discussion we are having, this line of questioning? 
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Mr. CANAVERO. Chairman Rokita, I do not have anything to add. 
I will just say obviously we are supportive of the language that is 
the law. We believe that is a fair test for demonstrating compliance 
for Title I, and we applaud the changes in ESSA that allow a more 
schoolwide determination as opposed to the classic and historic 
compliance-based expenditure test that we have been working 
under so far. 

Chairman ROKITA. Well, I thank you for being for it. We all have 
been for it. We all voted for this thing. The only ones that do not 
seem to be for it now is the department, which again is why we 
are here. 

Mr. Owens, do you have anything to add? 
Mr. OWENS. Thank you, Mr. Chairman. I think again the test 

that is created in statute is the one that should drive the work of 
the department, which is very clearly whether the Title I schools 
receive all the State and local funds to which they were entitled, 
which is far and away very different than trying to look at an 
equalization of expenditures of State and local resources. 

Chairman ROKITA. Thank you. And I will yield back and recog-
nize the chairman of the full committee, Mr. Scott, for 5 minutes. 

Mr. SCOTT. Thank you, Mr. Chairman. 
Chairman ROKITA. Long time before you retire. Mandy days. Ex-

cuse me, the ranking member of the full committee, Mr. Scott. 
Mr. SCOTT. There is no objection. 
Chairman ROKITA. The gentleman did not notice. 
Mr. SCOTT. It just came so naturally, I did not notice. Thank you, 

Mr. Chairman. Mr. Sargrad, when you talk about to which entitled, 
is it not a fact that schools attended by low-income students are 
chronically underfunded? 

Mr. SARGRAD. Yes, that is right. 
Mr. SCOTT. When we wrote the law, is there any question that 

we intended a change in the way it would be calculated, that is to 
say we required new rulemaking to make sure we had a new 
standard? 

Mr. SARGRAD. Yes, that is very clear. 
Mr. SCOTT. How did you interpret the effect of that new stand-

ard? 
Mr. SARGRAD. That it moved from an activities and services 

based test to a funds based test, to ensure that schools received all 
the funds they are entitled to. 

Mr. SCOTT. And how low can you get in terms of underfunding 
before you get out of compliance, according to the old standard? 

Mr. SARGRAD. There is no limit, you could be significantly under-
funded. 

Mr. SCOTT. You mentioned a lot of district to district compari-
sons, what about within the district comparisons? Are there dis-
tricts that have students going to low-income schools receiving sig-
nificantly less per student than those going across town within the 
same district? 

Mr. SARGRAD. Yes, there are significant gaps in many districts. 
Mr. SCOTT. How does the new standard deal with that? 
Mr. SARGRAD. It simply ensures that the Title I schools receive 

the State and local funds that they are entitled to. 
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Mr. SCOTT. And that would mean that they would receive the 
funds and then the Title I funds would be on top of that, would 
supplemental to what they should have gotten in the first place? 

Mr. SARGRAD. That is right. 
Mr. SCOTT. Mr. Canavero, you indicated that the financial stand-

ard by itself is too narrow. Is that right? You ought to consider 
other activities like AP courses, CTE courses, arts, effective teach-
ers, things like that ought to part of the calculation? 

Mr. CANAVERO. Correct, sir. 
Mr. SCOTT. Does that mean total dollars spent, should you not 

at least have the money equal before you get into the other activi-
ties? If you ought to consider other things, ought not the money get 
straight before you go to the other activities? 

Mr. CANAVERO. Certainly, sir. The notion of providing these op-
portunities to all students is critical. 

Mr. SCOTT. Within the district, are there disparities in terms of 
funding before you get to the Title I funds? 

Mr. CANAVERO. Are you asking specifically what the district 
within Nevada or general? 

Mr. SCOTT. Within school districts. Are there school districts that 
before you get to the Title I money fund schools attended by low- 
income students, are they getting more or less generally than those 
attended by high-income students? 

Mr. CANAVERO. The only detailed knowledge I have is within my 
State, and generally speaking, they are all funded equally. 

Mr. SCOTT. All of the Title I schools get equal funding before you 
get to the Title I funding? 

Mr. CANAVERO. That is correct, sir, and there are obviously some 
nuisances related to cost of teachers within those programs or as 
I mentioned in my testimony, the creation of choice based programs 
that are meant to break down historic enrollment patterns, related 
magnet schools in particular, signature academies, whatever you 
want to call them. 

Mr. SCOTT. Does the teacher calculation reflect the fact that tra-
ditionally more effective teachers tend to teach at the schools at-
tended by high-income students rather than low-income students, 
and so the payroll at schools attended by high-income students 
would be higher than those attended by low-income students? 

Mr. CANAVERO. Historically, the discussion has not been around 
effectiveness and pay, it has been around tenure and pay, the 
longer they have been in service. What we find in Nevada in par-
ticular is that under a significant shortage of teachers, those short-
ages, however, are not equally spread. We found that they are dis-
proportionately spread with some hard to fill schools such as those 
with students in poverty and communities in poverty. 

Mr. SCOTT. And so the payroll at the low-income school will be 
significantly lower than that at a high-income school? 

Mr. CANAVERO. It may be. 
Mr. SCOTT. Generally speaking. 
Mr. CANAVERO. Yes. 
Mr. SCOTT. Thank you, Mr. Chairman. I yield back. 
Chairman ROKITA. I thank the gentleman. Now, let me take this 

opportunity in high honor to introduce the chairman of the full 
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committee, a great American, and most importantly, a benevolent 
and forgiving leader, Mr. Kline, for 5 minutes. 

Chairman KLINE. Clinging fearlessly to my job and title for a few 
more weeks, I thank the chairman. 

The discussion here fundamentally is about what happens when 
the Congress takes a bill, works it through, passes it, the President 
signs it into law, and you have a new law, and an administration, 
any administration, then goes through the regulatory process and 
starts to promulgate regulations to allow for the implementation of 
that law. 

The issue is that the administration, any administration, is not 
allowed to decide what parts of the law it wants to enforce and 
what parts it wants to change and what parts it wants to leave out. 
The administration is not allowed to rewrite law. 

And so, there are some of us who feel like that is in fact what 
is happening here with this administration and this Secretary’s im-
plementation of the Every Student Succeeds Act. 

So, Dr. Gordon, I want to come back to you and go through a 
pretty step by step series of questions and answers so this will be 
perfectly clear, at least to me and you. I am going to go down the 
same line that Chairman Rokita was taking up in his questions. 

So, Dr. Gordon, the Center for American Progress and the Amer-
ican Enterprise Institute had a specific proposal addressing supple-
ment not supplant, and that proposal was adopted by Congress. Is 
that correct? 

Ms. GORDON. Yes. 
Chairman KLINE. And these two organizations also recommended 

Congress address actual per pupil spending of State and local 
funds through the law’s comparability provision. Is that correct? 

Ms. GORDON. The Center for American Progress did, yes. 
Chairman KLINE. Right. Okay, right. Does the department’s reg-

ulatory proposal that we are discussing today reflect the goal be-
hind that proposal? 

Ms. GORDON. The comparability proposal? 
Chairman KLINE. Yes. 
Ms. GORDON. Yes. 
Chairman KLINE. But did Congress change comparability or any 

other provision in any way consistent with that proposal? 
Ms. GORDON. No. 
Chairman KLINE. No, that is right. In fact, in the Senate, Sen-

ator Bennet offered a specific amendment on comparability that re-
flected the goals of the organizations’ proposal. Did the Senate 
adopt the Bennet amendment? 

Ms. GORDON. No. 
Chairman KLINE. No. In the House, our colleague, the ranking 

member of this subcommittee, also offered an amendment with 
similar goals. Did the House adopt the Fudge amendment? 

Ms. GORDON. No. 
Chairman KLINE. No. So Congress explicitly rejected proposals to 

address actual per pupil spending in the law, but did adopt the 
AEI/CAP recommendation to make this information transparent, 
right? 

Ms. GORDON. It adopted the CAP/AEI recommendation about 
having a methodology based test of supplement, not supplant. 
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Chairman KLINE. Thank you. I probably had too many words in 
my question. Thank you. So, to summarize, Congress was aware of 
recommendations to address actual per pupil spending, as we just 
noted, in both the House and Senate, but on multiple occasions, 
flatly rejected this idea selecting instead to require States and 
school districts make per pupil spending public, yet here we are 
today examining a regulatory scheme put forth by this administra-
tion that Congress explicitly rejected, and that I believe will wreak 
havoc on communities across the country. 

So, Dr. Gordon, again, staying with you, is there any conceivable 
way to interpret the law’s supplement not supplant or com-
parability provisions as requiring any form of equalized spending 
between Title I and non-Title I schools? 

Ms. GORDON. No. 
Chairman KLINE. Exactly. Thank you very much. I yield back. 
Chairman ROKITA. I thank the gentleman. Ms. Clark, you are 

recognized for 5 minutes. 
Mrs. CLARK. Thank you, Chairman Rokita, and Ranking Member 

Fudge, and to all the panelists for being here today. 
First, I want to give Mr. Sargrad a chance to respond to the line 

of questioning we have had for Dr. Gordon. If you could tell us 
about CAP’s role in this definition and how you see the implemen-
tation of the current supplement but not supplant rolling out, and 
is it in line with your research? 

Mr. SARGRAD. Thank you, yes. So there are a couple of things 
that I would want to say to this, the first is that just like in the 
law, Congress decided to change to a funds based supplement not 
supplant test but did not go into specific details about how the de-
partment might enforce that requirement and how precisely dis-
tricts would comply, our recommendation also was a policy rec-
ommendation that I think we anticipated, although I was not at 
the Center for American Progress in 2012—we anticipated an ad-
ministration would need to go through rulemaking to interpret and 
to make sure atthe districts were complying. 

The second point that I would make is that the recommendation 
around distribution of funds being Title I neutral, is that if that 
method results in shortchanging Title I schools, it seems pretty 
clear that is not Title I neutral, and so that is a key piece of the 
recommendation and a key piece of how we believe the law should 
be implemented. 

Mrs. CLARK. Thank you. I wanted to follow up also with Dr. 
Canavero. In your testimony, you stated that, quote ‘‘One of the 
most important aspects of the ESSA is its focus on equity,’’ and I 
could not agree more. And you have set forth some of your victory 
schools program where I believe the State of Nevada put 25 million 
dollars into low-income schools, as you described different pro-
grams, social workers, arts, other programs that you felt were nec-
essary. 

But absent from your list of your State’s ongoing effort to imple-
ment is your State’s effort to implement the most expansive private 
school tuition tax credit in the Nation, one that gives 51 hundred 
dollars to private school tuition regardless of family income. This 
in a state where you are the seventh highest percentage of children 
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living in poverty in Nevada, and at least according to the Ed Week 
report card, the lowest ranking school system in the country. 

I am curious, how do using these public funds intended for public 
education, as we are here talking about how we can best serve our 
lowest income students, how does that further your State’s focus on 
educational equity? 

Mr. CANAVERO. Thank you for the opportunity to respond, Rep-
resentative Clark. So that is obviously a legislative directive from 
the State legislature that is presently tied up in the courts. And 
so, to the extent that I can control the legislature, which I cannot, 
that is what it is. 

I can tell you definitively that in a State with a Republican Gov-
ernor and a Republican controlled legislature, in 2015 to raise 
taxes to fund education, acknowledging the need in our State, the 
undeniable need in our State to improve outcomes for students, 
given all that you have just suggested and more, fundamentally re-
flects, I think, the general commitment of our State and our leader-
ship in our State to making things work, and to become, I think, 
at the end of the day the fastest improving State in this Nation. 

We recognize the challenges before us and we placed major in-
vestments down to remediate those efforts. 

There are a number of other . . . 
Mrs. CLARK. Is it not true, Dr. Canavero, that the Nevada State 

Treasurer has estimated that this program if fully implemented, 
and at this point 80 percent of the applicants for this tax credit are 
higher income, only 11 percent are in your 40th or below in income 
levels, so only 11 percent really beginning to touch the bottom 40th 
of earners, that could divert up to $200 million from public schools. 

Do you think there is a feeling in Nevada, in the State legisla-
ture, that equal amounts of tax credit builds equity into the sys-
tem? 

Mr. CANAVERO. I think that is a question that the legislature and 
individual legislators could answer. It is not within the Department 
of Education, as you recognize. It is within the Treasurer. To the 
extent it is implemented, it is implemented, and obviously, I follow 
the State’s laws. 

Mrs. CLARK. Thank you. I yield back. 
Chairman ROKITA. I thank the gentlelady. Mr. Thompson, you 

are recognized for 5 minutes. 
Mr. THOMPSON. Chairman, thank you. Thank you for members of 

the panel for being here on this important topic. 
Let me bring our discussion right back to where it is supposed 

to be, on the United States Department of Education, and quite 
frankly, the intent of Congress. Because that is the friction point 
we have at this point. My question I will open-up to all. 

Most of you have talked to some extent about the potential im-
pact on special programs, things like career and technical edu-
cation, magnet schools, art programs, physical education men-
tioned. I am sure there may be others. Be curious to hear what oth-
ers you have concerns about with how the department is moving 
ahead contrary to the intent of Congress. 

Can you explain more about why these programs will be at risk 
and how those programs are addressing equity concerns? Let’s 
start with Dr. Canavero, please. 
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Mr. CANAVERO. Certainly. Thank you, Representative Thompson. 
In my testimony, I did mention career and technical education, ca-
reer and technical academies, magnet schools. These are not provi-
sions within the exceptions that are currently listed within the reg-
ulations. 

My concerns are as follows: they are expensive. Magnet school 
programs are expensive. Career and technical academies are expen-
sive. Career and technical education is expensive, and rightfully so 
given the infrastructure that needs to be built out in order to pro-
vide students the opportunity for either real world experience in a 
career/tech-ed or skill based work, or whether it is in a magnet 
school specifically focused on law, for example, or culinary. 

Magnet schools themselves, if my memory serves me correctly, 
began in the 1970s in response to there was a clear opportunity to 
increase or decrease segregation in our schools, and they provided 
an opportunity, open enrollment opportunity to students. Typically, 
they are theme based. An opportunity to enroll students outside of 
a traditional attendance boundary. That is indeed what we see 
across our State, is that there are-they have waiting lists. We could 
do and obviously fill more. 

If we utilized the level funding test, in my testimony, my fear is 
that school districts will be incentivized to lower the offerings at 
magnet schools or career and technical education programming in 
order to equalize the funding across, even though those opportuni-
ties are made available to and many students participate in the 
magnet school and career/tech academies across our State from 
low-income. 

Mr. THOMPSON. Just to follow up on that, you mentioned the cost 
of career and technical education. Truly, if we are meeting market 
demands and we are educating, and my understanding was career 
and technical education, the dropout rate there is much lower than 
in traditional education settings, but there is a cost, if it is welding, 
medicine related, agriculture, machining. 

If those are where the costs occur obviously with this equali-
zation that the Department of Education is trying to pursue, essen-
tially if you do not have state-of-the-art equipment, you are not 
really preparing the students with the competencies to go right into 
the workforce. That is my concern. Is that accurate? 

Mr. CANAVERO. Representative Thompson, that is accurate, and 
that is the genesis really and the nature of my testimony. Again, 
reflecting absent additional dollars in the system, you would need 
to make decisions that may mean that you have to lower or reduce 
course offerings or reduce expansion of magnet programs or reduce 
career and technical academies or reduce career/tech ed in order to 
meet the fiscal test proposed. 

Mr. THOMPSON. Thank you. Mr. Owens, any thoughts/impacts on 
the types of programs we have been reflecting on? 

Mr. OWENS. Thank you, Representative Thompson. I would just 
echo Dr. Canavero’s statements regarding the career technical com-
ponent. In Oklahoma, we have Statewide open enrollment, open 
transfer, so students can move freely between districts, when they 
get within the open enrollment process, to access the programs that 
are most beneficial to them and meeting their needs. 
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So again, any of those programs that have cost variability compo-
nents really become intolerable under a rule that really promotes 
uniformity of spending. So the example I cited in my testimony 
that the Financial Academy, at the Title I school, John Marshall 
Mid-High, has a banking center inside the school, it brings stu-
dents from universities in to help Oklahomans do their taxes, those 
costs that you can’t control at a district level become programs that 
have to be wiped away. 

Mr. THOMPSON. Thank you, Chairman. I yield back. 
Chairman ROKITA. I thank the gentleman. Ms. Bonamici, you are 

recognized for 5 minutes. 
Ms. BONAMICI. Thank you very much, Chairman Rokita and 

Ranking Member Fudge. Implementing the Every Student Suc-
ceeds Act is going to further the goals of equity, and I am glad that 
seems to be something everyone agrees on is going to help all of 
our children across the country, students of color, low-income stu-
dents, Native students, English learners, students with disabilities. 

And certainly the supplement not supplant requirement plays a 
critical role in achieving this goal. I know educators, parents, and 
students in high poverty schools are frequently shortchanged, and 
reports show that about 40 percent of Title I schools receive less 
personnel funding per pupil than non-Title I schools, and schools 
that serve almost entirely students of color receive about $700 less 
per student than schools that are predominantly white. 

There is a disparity that needs to be addressed, and it is espe-
cially troubling if we know that in some cases, it is not just equal 
funding that is equitable, the schools serving communities of con-
centrated poverty actually need additional resources and support. 
I think that is the goal. 

When Congress added this supplement not supplant requirement 
to ESSA back in 1970, I was not here then, but I think that was 
certainly the goal, so that those high needs schools would receive 
that additional support, and for decades Congress has stood by that 
principle. 

I am a former State legislator and I think many of us are, and 
understanding that need to send that message that these Federal 
dollars are not to replace your K–12 investment. 

We had a hearing in June, and Chairman Kline noted that the 
law, that ESSA, requires districts to show that funds are distrib-
uted fairly before they receive Title I dollars. And I do not think 
anyone disagrees with that, I mean that is certainly the intention 
here. 

And to uphold our intention, Congress expects the Department of 
Education to enforce the supplement not supplant requirement, so 
there need to be some clear standards. I do not think anyone would 
disagree with that. 

I wanted to ask you, Mr. Sargrad, one concern that we have 
heard is that this supplement not supplant requirement could force 
districts to reassign teachers in ways that may not be in the best 
interest of students. As the law supports a move to greater equity, 
I want to make sure it does not create undue disruption for hard 
working educators, and given your expertise as a teacher and an 
official responsible for overseeing Title I, how will States and dis-
tricts be able to create greater parity in school funding while also 
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minimizing that uncertainty for educators and making sure that 
school staffing decisions are really driven by the needs of the stu-
dents. 

And if when you are discussing this, could you talk about the dif-
ference between like large urban districts. I have 25 school districts 
in my congressional district, and they really differ. Some of them 
are very large and some of them are very small and rural. So 
would you talk about that as well, and how this might affect the 
difference between rural and urban schools, but really with a focus 
on whether this is going to create undue disruption for educators. 

Mr. SARGRAD. Thank you, Representative Bonamici, I am happy 
to talk about that. I absolutely agree with a lot of what folks have 
said here today, that forcing transfers of teachers is a bad idea. It 
is bad practice and it is not a good idea for students and it is not 
a good idea for teachers. 

But this proposed regulation will not require districts to do that. 
There are multiple ways that districts can get additional resources 
to poor schools without moving teachers around. They could pay 
teachers more. They could provide incentives for teachers to teach 
in these hard to staff low-income schools. They could invest in 
these schools in wrap around services and make sure every low-in-
come school has a guidance counselor and a school nurse and li-
brarian, which many of them do not. They could extend the school 
day or extend the school year in these schools to make sure stu-
dents have enough time to learn what they need to learn to be pre-
pared for college or for a career. 

And they can change their systems for funding, and they can 
move to things like weighted student funding formulas that provide 
additional resources for students with disabilities, low-income stu-
dents, and English language learners. 

So there are lots of ways to get these resources to the low-income 
schools, and I think the proposed rule does give time for districts 
to figure this out, and they do not have to make decisions right 
away about how they are going to do this, but they can be thought-
ful about how they are going to make sure these schools get the 
resources that they need. 

And I think to your question about the differences in districts, 
I think that is a really important point. And I think there are huge 
differences between a large urban district and a small rural district 
or a mid-sized suburban district, and they do have different options 
on how to comply with some of these requirements. 

And I think it is absolutely right there is not a single test here. 
I think the fact that there are multiple options and there is addi-
tional flexibility for specific unique circumstances, and that there 
is an option for States to be able to develop their own test here is 
very important. 

Ms. BONAMICI. Thank you very much. I see my time has expired. 
Thank you, I yield back. Thank you, Mr. Chairman. 

Chairman ROKITA. I thank the gentlelady. Mr. Grothman, you 
are recognized for 5 minutes. 

Mr. GROTHMAN. Sure, Mr. Canavero, I have a couple of ques-
tions. But first, I would like to congratulate your State; I was not 
aware they had passed a program allowing poorer kids, all kids, to 
attend schools of their choice. There are so many backward looking 
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people who hate these programs because they think that if they 
send their children to a private school, they should not have the 
school watered down with other kids. Maybe they do not want their 
children going to school with, and I think it took a lot of guts of 
your legislature to do that, so you can say I congratulate them for 
looking out for the kids. 

I used to be in the State legislature, and I understand the inter-
play between State and local authority. Your testimony discusses 
ambiguity for the States in balancing their Federal enforcement ob-
ligation with the realities of State and local laws that may limit a 
district’s ability to comply or a State’s ability to enforce compliance. 

Can you describe the kind of State and local laws you are talking 
about and how they might conflict with this rule, and can you de-
scribe the process that State and locals will have to undertake to 
come into compliance with the department’s proposal? 

Mr. CANAVERO. Certainly, Representative. So there are a few ex-
amples here, one that I pull from my interactions with other chiefs 
and with the [l1]CCSSO, the Council of Chief State School Officers, 
relates to levies or bonds that are specific to providing and raised 
by a district for a specific activity or tied to a specific program. 

And, if in fact that bond issuance or that levy conflicts with the 
adjustment of resources that would be required under the regula-
tions or otherwise directed differently, how the local system, how 
the local school district, would balance that tension between what 
the levy requires or what that bond commitment requires as acted 
on by the voters versus how to remain compliant with the Federal 
rules. So that would be one. 

The other maybe specific to Nevada is related to—it is part of the 
ambiguity that we seek to get clear on, is related to State initia-
tives around investments in schools, and what that would translate 
to for a local education agency or a school district in identifying 
their weights in compliance with this particular provision. 

So there would be some tension there specifically the laws, that 
is something we continue to review, as a chief in my State, we con-
tinue to review, but knowing again from a national discussion, 
there is some concern related to the ability for districts to both ful-
fill the obligations of a levy or a bond issuance and be compliant. 

Mr. GROTHMAN. Okay. I have a question. Does this requirement 
apply not only within a district but to a State as a whole? 

Mr. CANAVERO. My review of the regulations requires the LEA, 
the district, to be compliant. Obviously, there is a State role to be 
played here. You heard earlier the role that a State could play 
which is to create its own algorithm. 

Mr. GROTHMAN. I’ll give you a question. They only give us 5 min-
utes. One of the things that surprises me, at least in Wisconsin, 
maybe Wisconsin is an anomaly, I do not think there are signifi-
cant differences at all from school to school within a district. 

There are differences in spending between districts, but I would 
think for an average district, if they have 5 or 10 elementary 
schools, they probably all get almost identical amounts of money. 
Is that the norm, or are there districts around the country – I will 
ask any of you in which- really, within the same district, different 
elementary schools are getting wildly different amounts of money? 
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Mr. SARGRAD. I would say that this is part the key piece of this 
supplement not supplant provision, and the department’s regula-
tion, that in 90 percent of districts, this is probably not an issue, 
but in 10 percent of districts, there are significant differences be-
tween low-income and high-income schools, and for those students, 
those differences really matter. 

Ms. GORDON. I could just add to that, the districts where there 
are differences, it may not be apparent because they may have 
similar staffing, so you may see schools within a district that all 
have relatively similar teacher/people ratios, and what is driving 
the differences is largely the teacher salaries. 

Mr. GROTHMAN. Would it not sometimes be inadvertent? I can 
imagine the districts I have, usually the longer you teach, the high-
er your salary goes, so just by chance one district may have teach-
ers averaging $60,000 a year and the other $45,000, and it really 
does not have anything to do with quality. Is that true? 

Ms. GORDON. Yes, that is what is driving the difference, pay 
scale. 

Mr. GROTHMAN. Seems to be a lot of paperwork, too. I would be 
surprised if districts that I am aware of even know if there is a dif-
ference in costs from school to school. I do not know if they even 
break things down that way. 

Ms. GORDON. Many districts do not have dollars at the school 
level. 

Chairman ROKITA. The gentleman’s time has expired. I thank 
the gentleman. Mr. Polis, you are recognized for 5 minutes. 

Mr. POLIS. Thank you, Mr. Chairman. I want to thank the wit-
nesses for being today, and Ranking Member Fudge and Chairman 
Rokita. Last fall, I had the opportunity to be on the conference 
committee to reauthorize ESEA, and when we were in our final ne-
gotiations, one theme remained consistent: ESEA is a civil rights 
law first and foremost; it was created with the idea that all stu-
dents regardless of where they come from, their race or ethnicity, 
deserve a fair shot. 

And the issue we are discussing today really goes to the core of 
ESEA’s role in fulfilling that mission. And I think it is important 
that the discussion today is around making sure that the money 
provided in ESEA for the neediest schools actually gets to these 
schools. 

I briefly wanted to address the quote that Chairman Rokita put 
on the wall regarding a congressional prohibition around a specific 
methodology. Now, you know, I am not an attorney but the simple 
read of the congressional intent there is a specific methodology is 
prohibited, not several particular approaches that are dictated, not 
several specific or parameters. 

If Congress had not wanted the department to give several pos-
sible approaches, the prohibition would have been against guide-
lines at all being issued, against several different approaches being 
outlined. 

But the particular bar is a specific methodology, and of course, 
there is not a specific methodology in the department’s proposed 
regs. There are in fact several very contrary to the word ‘‘a’’ pro-
posed approaches. 
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I also wanted to follow up on Mr. Thompson’s question to Dr. 
Canavero. I join Mr. Thompson in being a big fan of vocational and 
career programs. I wanted to ask Dr. Canavero if he is aware in 
Nevada of instances of Title I funds being used for some of the 
things Mr. Thompson mentioned, like for instance, the physical 
equipment for welding programs or shop programs. 

Mr. CANAVERO. Thank you, Representative Polis. I am not. 
Mr. POLIS. Reclaiming my time, the point being made is that 

would be an unusual, perhaps not explicitly prohibited use of 
funds, but in general, to the extent Title I funds are used for equip-
ment, it is equipment for Title I programs, it would not be used for- 
really ever-it would be very difficult to use for welding programs- 
oh, I see Mr. Thompson has left- or for other types of programs. 

The point being that of course we recognize the need for the 
physical investment in vocational and career education programs. 
I would also point out that in many cases this is done in partner-
ship with those who already have that equipment. That is kind of 
the new way of doing that, community colleges and others that 
have that equipment. 

It is rare, not unheard of, for school districts to have to purchase 
this equipment themselves these days, but of course, it would be 
even rarer still for any Title I funds to be used for that, almost im-
possible under previous guidelines and current guidelines. I did 
want to point that out. 

I wanted to go to Mr. Sargrad for a question. In your testimony 
you mentioned that 90 percent of school districts already meet the 
requirements under the proposed supplement not supplant. Now, 
we have heard various instances of doom and gloom about the pro-
posed regulations. 

For clarity, can you again explain how most school districts al-
ready comply with these proposed standards, and realistically, 
what do you think the effect of these regulations would be? 

Mr. SARGRAD. Thank you, Representative Polis. So the depart-
ment estimates, as you mentioned, that approximately 90 percent 
of districts have no Title I schools that are receiving less than their 
non-Title I counterparts. And that means that in a small subset of 
districts and with a certain number of schools, this is a significant 
problem, and as I mentioned, the department also estimates that 
these differences are about $440,000 per school. 

But for the remainder of districts, they are already spending 
enough money in their non-Title I schools to meet this require-
ment, and combined with the flexibility that the regulation pro-
vides on a 5 percent buffer year to year on the spending, combined 
with flexibility for students with disabilities and English learners. 

Mr. POLIS. Mr. Owens, it is my understanding your organization, 
and I do not know if you personally as well, but along with many 
State superintendent associations, are supportive of the depart-
ment’s 2015 guidance on schoolwide programs, and that guidance 
actually provides the same two examples the department has in-
cluded in its regulation. 

The proposal also includes a State determined option for compli-
ance, very similar to those 2015 guidance, and I was wondering 
why your organization or perhaps you can address it on a personal 
level as well, why you are supportive of those options in the 2015 
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guidance but not those same examples and options in the current 
proposed regulation. 

Mr. OWENS. Thank you, Representative Polis. As I understand 
the 2015 guidance and regulations, it provides much more flexi-
bility to my members to assess the needs of their students and de-
ploy resources accordingly, which is not as - the flexibility is not 
as visible to us in the proposal today from the department in terms 
of the methodologies that would be prescribed for districts that re-
sult in uniform spending per student. 

Mr. POLIS. Thank you. 
Chairman ROKITA. Thank you. The gentleman’s time has expired. 

I will now recognize Mr. Bishop for 5 minutes. 
Mr. BISHOP. Thank you, Chairman Rokita. Thank you for this in-

formative hearing today, and thank you to the panel for your testi-
mony and your time, really appreciated it. 

I know a number of the members of this committee were State 
legislators, I have heard them indicate that, and I think we have 
all seen the heavy hand of the Federal Government as a State leg-
islator. Many times these programs were forced down upon State 
legislatures, they call them ‘‘incentives,’’ but they are in the form 
of a mandate, many case, an unfunded mandate. 

As a State legislator, I knew how very damaging they were to 
what we were trying to do on behalf of our local school districts. 
I am also a parent, so I have three children in public schools today, 
and I am very concerned about the state of our public schools, and 
that is why I was very proud of what we did with the ESEA, which 
was a direct attempt at making sure we ended these failed top 
down policies, and we reduced the Federal rule, and really restored 
local control to K–12 education, which was a bipartisan effort. 

It was the intent of Congress. I thought the law was clear and 
unambiguous. We made every effort to try to drill down and polish 
to ensure that there would be no questions as to interpretation, but 
of course, now we are seeing that. 

We had the director in several times expressing our concerns 
about implementation. And now we are faced with an implementa-
tion question. I am sure this is going to continue as time goes on. 

I have a question and I guess I do not know who to ask it to, 
and please feel free to weigh in if you would like to, but I would 
like to begin with Dr. Gordon, because I noticed in your bio you 
focus on fiscal federalism and American educational policy and the 
current historical Federal role in elementary and secondary edu-
cation, which I think is specific to this question. 

The department has estimated that all but about 1,500 school 
districts around the country will be in compliance with what they 
are calling the ‘‘special rule.’’ In your testimony, you questioned 
this data. How valid do you think the estimate is? 

Ms. GORDON. To clarify, that estimate comes from the 2013 civil 
rights data collection, which is now publicly available for anyone 
who would like to try to replicate, and I have spent some time with 
preliminary estimates with these data. 

I do not question there would be about 1,500 districts who, if you 
believed those numbers, which is an issue because many school dis-
tricts in that data collection are being asked to report spending at 
the school level in dollars, and they do not have the data infra-
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structure to generate those numbers, so they are reporting some-
thing, something that is measured with error, but if you take those 
data as a starting point, I think that is probably correct that you 
would find about 1,500 districts that are not in compliance. 

What I disagree with, there are not 90 percent of districts who 
are in compliance, rather the majority of that 90 percent, the rule 
does not apply to them because they are so small they do not have 
one Title I school and one non-Title I school within the same grade 
span, so it is not that most districts meet this rule. Rather, the rule 
does not apply to many districts. 

Mr. BISHOP. Okay. But we agree that 1,500 is a good number in 
terms of those that are not in compliance? 

Ms. GORDON. Ballpark. 
Mr. BISHOP. Okay. The department also estimates that this 

would cost about $800 million and $2.2 billion for those 1,500 dis-
tricts to come into compliance with the special rule. Again, how 
valid is that number? 

Ms. GORDON. I have not tried to replicate that number, but just 
to give some background on what I think is the methodology be-
cause they have not shared details of how they calculate that num-
ber, which you cannot replicate without knowing some of the as-
sumptions, I think the lower number comes from assuming that 
you are just moving the money from non-Title I schools into non- 
Title I schools, and the higher number comes from assuming you 
are going to keep all Title I schools the same and level up. 

Mr. BISHOP. In any case, the compliance number is astronomical, 
especially for a local school district who is already tied up and hav-
ing difficulty making ends meet to begin with. 

Ms. GORDON. I think what should receive more attention, actu-
ally in the proposed rule they discuss how there are 500 districts 
who are going to have greater costs, and it would be interesting to 
see their data on what the costs are going to be for those districts. 

Mr. BISHOP. It is unfortunate because communities will be forced 
to relocate teachers, raise taxes or both, and America’s poorest 
neighborhoods will probably be hit the hardest. 

Thank you. My time is up. I yield back. 
Chairman ROKITA. I thank the gentleman for yielding. Ms. 

Adams, you are recognized for 5 minutes. 
Ms. ADAMS. Thank you, Mr. Chair, Ranking Member Fudge, and 

thank you to the panelists for your testimony. 
Mr. Sargrad, what in your estimation would happen without an 

enforceable standard for compliance with the supplement not sup-
plement requirement that can be used by State auditors, and what 
happens if it is left completely open for interpretation? 

Mr. SARGRAD. Thank you, Representative Adams. I think that is 
a great question. There are two things that I think could happen. 
One is that districts will continue to be confused by this require-
ment just as they have been in the past. I think you have heard 
from a number of us today that the old supplement not supplant 
requirement really did not serve kids well because districts were so 
concerned about these audit requirements and there was not clear 
guidance and there were not clear regulations on this. 

The second thing is that you could continue to see these inequi-
ties persist at the district level. As we have mentioned, this rep-
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resents 1,500 districts, but there are a lot of students that there 
in those districts and a lot of students that this money could do 
real good for. 

And if the department cannot enforce this requirement and dis-
tricts continue to perpetuate those inequities, those students are 
going to lose. 

Ms. ADAMS. Thank you. Dr. Canavero, the proposed rule simply 
asks each LEA to come up with an allocation formula for State and 
local funds, to apply that formula, and then to prove that the Title 
I schools within the district receive the funding they deserve under 
the LEA’s own allocation formula. 

Can you help me understand why this is bad or an inequitable 
policy? 

Mr. CANAVERO. Certainly, thank you, Representative Adams. So 
number one, I do not think it is disputable, and I would suggest 
that I think Nevada has taken great strides to ensure that schools 
receive additional funds, in particular, schools serving communities 
in poverty, English language learners, insomuch as the State has 
passed additional funding for gifted and talented pupils, as well as 
special education, or students in special education. 

The challenge we have with the regulation or the issue I have 
with the regulation is trying to reconcile what it is suggesting and 
offering versus the path that the State is pursuing and the course 
that we have charted. 

The issues related to what I find to be ambiguous language about 
‘‘almost all’’ and others related to the special rule or the exemp-
tions that may or may not apply. 

In particular cases for me, when we look at funding English 
learners in non-Title I settings, which is as we work our way to-
wards distributing the weight across more and more students as 
we invest as a State, what we find is that the English learners may 
be in concentrations of 30 percent at a non-Title I school, and it is 
unclear whether or not the additional expenses at that school with-
in a district would have to come down if in fact the Title I school 
that does not receive the EL funding is not in locked step with that 
EL school. 

So just recognizing the auditing of this process as was mentioned 
earlier, I am having a tough time figuring out how I would advise 
my districts related to auditable standard, related to the language 
that, for example, high proportion or most, I believe, versus the 
auditable standard that would be applied to the language in the 
law, which is very similar to the auditable standard that was cre-
ated under the schoolwide allocation for Title I schools, which is 
something districts are comfortable with, States know. That seems 
a little bit more predictable than the potential auditable standard 
that is created or not created under the regulations. 

Ms. ADAMS. Okay. Thank you. Mr. Owens, you argued that al-
lowing district administrators to override school level decisions to 
ensure there is a balance. However, superintendents are tasked 
with overriding school level decisions all the time in order to bal-
ance competing demands and make sure that all children are 
served. 

So are there times when superintendent decisions should over-
ride school level decisionmaking? 
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Mr. OWENS. Thank you, Representative Adams. Certainly, the 
superintendent is the last voice for children at a school district, and 
if they ever exercise their authority to override a school level deci-
sion, it should be done based on the best interest of an individual 
child, not in an effort to be in compliance with a Federal regula-
tion. 

Ms. ADAMS. Alright. Thank you very much. I yield back. 
Chairman ROKITA. I thank the gentlelady. Ms. Davis, you are 

recognized for 5 minutes. 
Mrs. DAVIS. Thank you, Mr. Chairman and ranking chairman as 

well. I am very sorry that I missed all of your discussion before 
this. But as a former school board member for nine years, I am just 
trying to understand. Certainly, the situation in San Diego, Cali-
fornia is different, for example, then in Oklahoma. 

But it seems that you are asking for a very clear rule on this, 
and at the same time, asking for perhaps no rule, and I wonder if 
you could clarify for me what you feel is absolutely best. 

One of the things I know is that nothing makes people crazier, 
of course, when they are trying to follow the rules and having dif-
ficulty with it, and on the other hand you have just from a govern-
ance point of view the problem of a school board member who is 
trying to balance out very, very close numbers perhaps, percent-
ages of young people in one group or another who need to be 
served, and it is minuscule in many cases, and yet they are having 
to decide and direct resources. 

How would you do that? Because we are struggling with this, ob-
viously. What needs to be done? How clear or on the other hand, 
how muddled? Which makes more sense? 

Mr. OWENS. Thank you, Representative Davis. In my testimony, 
what we suggest from Oklahoma is that the U.S. Department of 
Education, if the numbers are accurate, and I do not have the ca-
pacity to evaluate whether it is 10 percent of schools that would 
be out of compliance with the special rule or 20 percent, I do not 
know what that number is, but if the number is at that 10 percent 
mark, would it not make more sense for the Department of Edu-
cation to provide individualized special treatment for districts that 
have been identified as not investing an appropriate amount of 
State and local funds in their Title I schools because they received 
Title I funds, rather than passing a sweeping regulation that im-
pacts so many districts that either do not fall under the rule but 
nevertheless have to do the paperwork associated with it to show 
they are in compliance. 

I am king of a simple think, I like analogies, so for me, it is as 
if we are going to buy a new car because we have a flat tire, when 
we could just replace the tire. 

So if we know there is just a small percentage that are out of 
compliance, we should direct our energy and our effort there. 

Mrs. DAVIS. Mr. Sargrad, could you respond as well? Because I 
think the issue that we are all grappling with is how do you limit 
the inequities that children are going to experience because funds 
are either going towards substitute teachers or obviously we have 
teachers who are newer to teaching, and those schools may not be 
getting the funds. Where do you fall on that? 
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Mr. SARGRAD. I think, just to do a different analogy, maybe I 
would say what we want to do is to make sure just like the FDA 
is responsible for ensuring that all food is safe, we want to make 
sure the Federal Government has the responsibility for making 
sure all districts are spending the amount of money in their poor 
schools that those students deserve. 

We do not tell the FDA to not monitor food safety across the 
country because it might only be in a handful of places there is a 
problem. 

I think it is again a critical Federal role to make sure that all 
districts are meeting the responsibility that the law lays out, to say 
they are using the Federal funds to supplement and not supplant 
the local and State dollars. 

Mrs. DAVIS. Anybody else want to comment, especially in terms 
of fairness issues? What is fair? 

Ms. GORDON. Thank you. Thank you for your question, Rep-
resentative Davis. I think this is exactly the crux of the matter is, 
is this rule, which is in the statute itself, so simple that people do 
not realize it is a rule. 

And so rather than showing – and if you go back to the July 
2015 guidance that the department issued when the language now 
in the law applied under No Child Left Behind schoolwide pro-
grams - there was no kind of going back and checking the numbers 
in individual schools, it was about the methodology. 

So this was something Mr. Sargrad described as funds based, but 
it was really about what is the methodology that you are using to 
distribute the funds. It could be you have staffing methodology and 
then you pay the actual salaries of the teachers who wind up in 
the different schools. 

So I would just refer you to that guidance to see how even 
though it is one plain language sentence in the statute, it is an 
auditable standard rather than the rule. 

Chairman ROKITA. The gentlelady’s time has expired. I thank the 
gentlelady. Ms. Fudge, you are recognized for 5 minutes. 

Ms. FUDGE. Thank you, Mr. Chairman. I sit here and listen to 
them talk about congressional intent. I thought the intent of the 
law was equity, that the intent of the law is to at least give every 
child a fighting chance. The intent of the law was to make sure 
every child has an equal opportunity to succeed. That is the intent, 
so I don’t know what – if maybe we were in different meetings, but 
that is my recollection. 

Especially as we look at schools becoming more and more seg-
regated across this country, and as we look at the fact that data 
continues to show that poor kids are getting shortchanged, so I do 
not know what we are fighting about if the real intent of the law 
is equity. I just do not understand for the life of me why if we give 
poor children their fair share, it is a problem. 

Mr. Sargrad, and I am going to use the words of Mr. Owens, he 
indicates that if we give poor children their fair share, the sky is 
going to fall, but his words, and I quote, ‘‘It will destroy the sta-
bility within classrooms and amongst schools, and likely lead to the 
elimination of programs and initiatives that increase student and/ 
or parent choice.’’ Do you agree with that? 
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Mr. SARGRAD. Thank you, Ranking Member Fudge. I do not 
agree. I think that these special programs and these additional 
services that Mr. Owens and Dr. Canavero have talked about, ca-
reer and technical education, arts and physical education, those are 
key and they are just as key for low-income students as they are 
for high-income students. 

So I see no reason why non-Title I schools should have those op-
portunities and Title I schools should not. 

Ms. FUDGE. Let me further ask this question. For what reason 
would schools not want to give us this information? 

Mr. SARGRAD. I cannot see a reason why they would not want to. 
I think the information is certainly complicated, and I think Con-
gress was right to include new transparency requirements in the 
law around this kind of spending. 

And so, with those requirements, school districts are going to 
need to be more transparent around spending, and that will help 
them comply with this new supplement not supplant requirement. 

Ms. FUDGE. What do you believe the intent of the law was, Mr. 
Sargrad? 

Mr. SARGRAD. I think the intent is very clear, to protect equity 
and improve achievement for all students, and particularly, dis-
advantaged students. 

Ms. FUDGE. Okay. Dr. Canavero and Mr. Owens, you have both 
testified that the new standard for compliance in the proposed rule 
is unacceptable. I have not heard either of you suggest what an ac-
ceptable standard would be. I can assure you it was not Congress’ 
intent to allow compliance with this important requirement to be 
subject to the whims of more than 15,000 school districts. 

So what in your judgment is a satisfactory standard? Dr. 
Canavero and then Mr. Owens. 

Mr. CANAVERO. Thank you, Ranking Member Fudge. You know, 
I go back to some comments that Mr. Owens made in relation to 
the issue and the problem statement that is being attempted to 
solve here through this policy. I do not believe anybody or at least 
I do not disagree that additional funding is necessary and I think 
the track record in our State demonstrates that is something we 
support, and that all students absolutely fundamentally deserve an 
opportunity to succeed and claim those opportunities in the future. 

What would be a reasonable standard, I think, is what you are 
asking. 

Ms. FUDGE. That is the question. 
Mr. CANAVERO. It is related to, I think, honing in, utilizing the 

data that are available, and I tried to find the dataset and I could 
not, I would love to find it if someone can send it to me, utilizing 
the dataset that is available to attack the problem. 

If there is a problem of inequitable spending in 10 percent of the 
school districts, utilizing the very policy and enforcement action 
available to U.S. Ed to get after that— 

Ms. FUDGE. What is the answer? You are reciting the problem. 
What is the answer? Mr. Owens, do you have an answer? 

Mr. OWENS. Thank you, Ranking Member Fudge. I believe that 
is the answer, if the department— 

Ms. FUDGE. And you would do it how? Tell me how you would 
do that if that is the answer. 
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Mr. OWENS. You could use the language from the statute itself 
where the LEA has to demonstrate to the State Department of 
Education that each Title I school received at least as much State 
and local funds as it would have otherwise received absent its sta-
tus as Title I. 

Ms. FUDGE. Is that not the same thing the rule says? 
Mr. OWENS. Well, the rule has a heavy focus on the spending 

within Title I schools and non-Title I schools as adjusted for per-
sonnel or per pupil, and without auditable standards around what 
that looks like, there is confusion at the district level as to how the 
State will interpret. There is confusion at the State level as to how 
the Federal department will interpret. 

Ms. FUDGE. Thank you, Mr. Owens, but what I am hearing you 
saying is what the rule is saying. Thank you so much all of you 
for your testimony. Mr. Chairman, I yield back. 

Chairman ROKITA. I thank the gentlelady. The gentlelady is rec-
ognized for her closing. 

Ms. FUDGE. Thank you, Mr. Chairman. I thank you for this hear-
ing today. I thank you all for being here. I would like, Mr. Chair-
man, to submit for the record a letter from a coalition of 31 civil 
rights education and child welfare organizations in support of the 
department’s original proposed supplement not supplant regula-
tion. 

Chairman ROKITA. Without objection. 
Ms. FUDGE. Thank you, Mr. Chairman. With that, I would just 

suggest this. If in fact the intent is what we have all agreed it is, 
just as we have talked at least from my perspective, then I would 
hope that we would not continue to shortchange students because 
we do not want to fill out a piece of paper. I yield back, Mr. Chair-
man. 

Chairman ROKITA. I thank the gentlelady. Let me again thank 
the witnesses for their testimony. From my perspective, it is pretty 
clear again what Congress’ intent was. We had these discussions. 
We agreed on a solution. Some amendments were filed. Some were 
successful, some were not. 

What is not at issue here is congressional intent and what the 
law is, regardless of any one person’s or one organization’s or 31 
organizations’ opinion. 

We are either going to live in a country where we all are equal 
under the law, and the law is followed, or we are going to live in 
a country that is dictated by bureaucrats, which one is it going to 
be? We are all after the same goal, and that is equity and that is 
improving the lives of our best and most precious asset, our chil-
dren. No one disputes that. No one is not trying to get that done. 

And again, we agreed on what the new approach should be, and 
it is nothing at all what the Department of Education is now trying 
to propose and the authority it is trying to usurp. 

I want to go back, again, to this issue of congressional intent. We 
understand that executive agencies are responsible for imple-
menting the laws, not making them. They are not allowed to take 
the plain language of statutes and rewrite it. 

And I want to direct everyone in the room back to the screen. On 
the screen, this came up in my questioning as well, it is the 2012 
recommendation from the Center for American Progress and the 
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American Enterprise Institute. Reading the last half, it says, quote, 
‘‘If districts can document that the manner in which they allocate 
State and local resources to schools is Title I neutral, they should 
be clear of suspicion around supplanting non-Federal funds with 
Title I dollars.’’ Right? 

A left leaning group and a right leaning group came together and 
agreed that this makes sense, why? For the benefit of our children. 

The next slide on the screen is the statutory language from the 
Every Student Succeeds Act that Congress again adopted and the 
President signed in response to this recommendation. It says, 
quote, ‘‘To demonstrate compliance with paragraph one, a local 
educational agency shall demonstrate that the methodology used to 
allocate State and local funds to each school receiving assistance 
under this part ensures that such school receives all of the State 
and local funds it would otherwise receive if it were not receiving 
assistance,’’ ‘‘under this part’’ meaning Title I, close quote. 

And finally, the next slide is the Senate committee report pro-
duced by Ranking Member Murray and Chairman Alexander. Most 
of us participated in that conference committee. It explained the 
congressional intent. It says, quote ‘‘Specifically, the bill allows 
States and LEAs to comply with SNS for Title I Part A funds if 
they can document that the manner in which they allocate State 
and local resources to schools is Title I neutral, or that the method-
ology does not account for the Title I funds that schools will re-
ceive,’’ close quote. 

So the statutory language says that the school districts will be 
considered in compliance with supplement not supplant if they can 
demonstrate that the method, to Dr. Gordon’s point, that the meth-
od they use to allocate funds does not consider whether or not a 
school receives Title I funds. The statute very specifically does not 
require any particular funding outcome, Mr. Sargrad. That is the 
law. That is what we intended. 

Funding outcomes are not considered here. and there is nothing 
in the statute or the history of this provision to support what the 
department is proposing. 

Again, I want to thank the witnesses for their testimony. When 
we negotiated this final legislative language and the President 
signed it, I thought we were out to a good start. I thought we were 
really breaking ground. I still think that today. I am optimistic. 
The leadership here, by all four of you, is emblematic of that. And 
you are going to be on the front lines of this. 

I do not believe that Washington has better answers than you do, 
especially you, Dr. Canavero, and you, Mr. Owens. You have the 
right intent, you have the right heart and the right brains for this 
kind of work, and the colleagues that you represent. And that is 
what we intended in Congress, is to give you that responsibility 
and that authority back to protect and grow our best assets. 

And that is why we are going to continue this approach, and we 
are going to continue in this oversight phase of ESSA to make sure 
that we remain a country where all of us live under law that were 
passed by this body and not the Executive Branch. 

Thank you very much for your time today. This hearing is ad-
journed, seeing no other business before it. 

[Whereupon, at 11:43 a.m., the subcommittee was adjourned.] 
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[Additional submissions by Ms. Fudge follows:] 
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[Additional submissions by Mr. Rokita follows:] 
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[Questions submitted for the record follows:] 
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[Dr. Canavero responses to questions for the record follows:] 
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